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MIDLANDS HIGHWAY ALLIANCE 

AGREEMENT 

(including the 

Preface to the Agreement)
PREFACE TO THE AGREEMENT

This Preface to the Midlands Highway Alliance (MHA) Agreement describes the basis on which highway authorities in the Midlands area will work together to create an innovative public partnership to improve the delivery of several aspects of highways services in their respective areas and regionally. It is also a good example of the type of “second generation” initiative advocated by Constructing Excellence, Comprehensive Performance Assessment (CPA) and Value for Money (VfM) principles, as well as a performance-driven culture. The MHA Members - and future highway authorities who may join the MHA – are seeking to maximize the efficiency of their respective in-house resources as well as in their partnerships with each other and contractors. This Preface sets out the best principles of partnering for an Unincorporated Association by Agreement (as set out in the formal, over-arching MHA Agreement itself). The highway authorities in the MHA have placed their faith in the initiative’s success and see the MHA’s work as a valuable contribution to excellence in the provision of public services. The Agreement follows on page 9.

Introduction
Highway authorities in the MHA will work together to improve their procurement of highway supplies and services so that users recognize that services are both efficient and improving. Each highway authority finds itself in different circumstances and so membership of the MHA does not require each highway authority to participate in every strand of activity. A ‘pick and mix’ approach can be taken though active participation in chosen strands is crucial to success. Funding from the East Midlands Improvement Partnership will initially meet the costs of managing the MHA but, thereafter, founding highway authorities are to make a small, annual financial contribution, as well as being  expected to provide staff time for the development of their chosen strands of work that other (but not necessarily all) highway authorities may also derive benefit from. Subsequently, non-founding members will be expected to pay a one-off joining fee as well as the annual fee. These financial arrangements are set out in the following Agreement which should be referred to for clarification of defined terms in this Preface.  

The underlying ethos of the MHA is:


A flexible approach to the procurement of highway services and goods based on a region-wide strategy;


The further development of Best Value, VfM and construction best practice using the partnering approach for the procurement of private sector partners involving the whole of the relevant supply chains;


The rationalization of systems and procedures enabling duplication of effort and administrative and support costs to be reduced for the MHA Members;


The opportunity to foster innovation within the MHA and to make financial savings;


The creation of more open processes and performance benchmarking partnerships through regional initiatives and with other highway authorities;


The development of skills to help implement and deliver best practices across the MHA. 

Through regional collaboration, the MHA’s strands of work (“workstreams”) seek to innovate and develop new market responses to add value to the continuing provision of services by highway authorities. There are initially five workstreams that may expand in number over the course of time:

· Professional support services;

· Term contracts;

· Medium-sized (from a local government perspective) schemes;

· Major schemes;

· Commodities.

The aim is to provide local government with new procurement processes that balance the need for innovation within public/public and public/private partnerships (whilst satisfying the need for probity) and general compliance with the local authority duty to achieve excellence in performance and continuous improvement in service provision, as well as incorporating relevant central government agencies in such activity. 

The MHA is an Unincorporated Association by Agreement. It has an Executive Board comprising chief officers or their nominees. The Executive Board agrees the MHA Business Plan and receives six monthly progress reports and it is served by an Alliance Manager. The Executive Board receives reports from the Programme Board that, in turn, agrees and monitors the work of Working Groups set up to progress individual strands of activity. Whilst MHA Members collectively determine (on an annual basis) who chairs the Executive Board and the Programme Board, the Working Groups will be chaired by the highway authority taking the leading role in the associated workstream. The Programme Board and the Working Groups are supported by the Alliance Manager. The expectations are that joint working will enhance what could be achieved from individual highway authorities’ service budgets and that the rationalization of systems, processes and practices will improve the delivery of service provision. In turn, this will provide better value because the learning process will provide benefits to all MHA Members individually and the regional service user in the wider context.

All MHA Members recognize that there is still much learning to be done. Based on openness and honesty, there is a great desire for the MHA to succeed.

This Preface is written evidence of the commitment of the MHA Members. The true test of the partnership intent of the MHA will be the delivery of the high quality and cost effective services that is recognized as such by central government, private sector partners, the elected local authority council members and the public that the MHA seeks to collectively serve.

Aim and Objectives of the MHA

Aim

To help highway authorities improve highway services in the Midlands area and help them deliver efficiency savings.
Objectives

1.  
To establish and develop collaborative procurement framework(s) to secure the delivery of major highway schemes;

2.  
To establish and develop collaborative framework(s) to deliver medium size (highway) schemes;

3.  
To establish, implement and develop a continuous improvement model for highway term contracts to achieve convergence to best practices;

4.  
To establish and develop other collaborations for highway activities, such as the procurement of commodities and professional services, as agreed by the MHA Members;

5.  
To embed partnering principles and construction best practice in all its work and throughout the supply chains;

6.  
To promote and publicize the work of the MHA.

Statement of Principles of the MHA

1       All MHA Members recognize that public services in the Midlands area need innovation if continuous improvement, successful performance and savings are to be achieved. The MHA can be a model for others to emulate;
2
MHA Members welcome the opportunity to develop this initiative and the MHA aspires to help local authorities achieve and maintain a leading position in the provision of efficient and effective public services through this arrangement and provide central government agencies with the opportunity to be part of this initiative;
3
The MHA will, therefore:

· Develop openness and trust between highway authorities in the Midlands area where there are obvious synergies to be found;
· Encourage a step change in innovation and continuous improvement;
· Share openly successes and learn from initiatives that are less successful;
· Encourage staff to develop through participating in the work of the MHA. 

4      
The MHA believes that the delivery of proposed collaborations to the people of their respective host authorities should be carried out in a way that is both responsive to the needs of local communities and within the new collaborative frameworks agreed by and between the city and county councils and other parties. The MHA believes that this is best achieved by adopting a flexible approach to service delivery which will enable a quick, efficient and effective response to be made.
5
The MHA is aware of the constant pressures for change in local government and highways and transportation services, in particular from:

·  Central government legislative, regulatory and other activities;
·  Rise in public expectation;
· The need to develop a greater use of resources and a “more from more” approach rather than a “more from less” philosophy.
6
The MHA seeks to achieve continuous improvement in the cost and quality of service provision and thereby demonstrate even better VfM to re-affirm or enhance MHA Members’ respective ratings under CPA (where applicable) and contribute (as far as is practicable) to savings.
7
The MHA will promote collaborative procurement in accordance with a brief from the Centre of Excellence: Learning Skills Council. The successful linkages between a number of local authorities and private sector partners will demonstrate and endorse a new partnering model.
8
The MHA Members have a shared understanding of Best Value, Constructing Excellence and the need to demonstrate good and continuing performance. The MHA balances both supplementary and complementary skills and resources for mutually beneficial partnering arrangements.
9
The MHA is committed to making this initiative a demonstration of best practice in the Midlands area. The MHA will provide opportunities to monitor service delivery by each of the MHA Members both for themselves and for each other and to compare with the private sector. Performance and processes of all MHA Members will be benchmarked.
10
VfM will be demonstrated and audited with quantitative performance targets and open book accounting.
Monitoring
1   
The MHA seeks to ensure services are delivered on a continuing cost-effective basis through forging long-term alliances. Rigorous performance measurement will consider:

· Best overall value for money;
· Attitude to collaborative working;
· Ability to innovate and to offer efficient solutions.
2
The MHA expects that its work, through the association of highway authorities and private companies will demonstrate new criteria for collaborative working which will become a significant contribution to the work of highway authorities in the Midlands area for providing quality and innovation.
Footnote

            This document is based on the Three Counties Professional Services MOU originally prepared by Nottinghamshire County Council. 


This document was prepared by AWJ,   CWC/Constructing Excellence (29th May, 27th June and 20th November 2007) and MGS, Leicestershire County Council (14th June and 23rd November 2007). 
MIDLANDS HIGHWAY ALLIANCE AGREEMENT
THIS AGREEMENT (hereinafter referred to as the “Agreement”) is made on 
26th November 2007 
BETWEEN
(1) 
LEICESTERSHIRE COUNTY COUNCIL of County Hall, Glenfield, Leicester, LE3 8RA 
(2)
LEICESTER CITY COUNCIL of New Walk Centre, Welford Place, LE1 6ZG 
(3) LINCOLNSHIRE COUNTY COUNCIL of County Offices, Newland, Lincoln, LN1 1YL 
(4) NOTTINGHAMSHIRE COUNTY COUNCIL of County Hall, West Bridgford, Nottingham, NG2 7QP 
(5) NOTTINGHAM CITY COUNCIL of the Guildhall, South Sherwood Street, Nottingham NHG1 4BTOTTINGHAM CITY COUNCIL of the Guildhall, South Sherwood Street, Nottingham NG1 4BT NOTTINGUNCIL of The 
(6) PETERBOROUGH CITY COUNCIL of Town Hall, Bridge Street, Peterborough PE1 1QT 
(7)
DERBYSHIRE COUNTY COUNCIL of County Hall, Matlock, DE4 3AG 
(8)
DERBY CITY COUNCIL of The Council House, Corporation Street, Derby, DE1 2FE 
(9)
NORTHAMPTONSHIRE COUNTY COUNCIL of County Hall, Northampton, NN1 1DN 
(10) RUTLAND COUNTY COUNCIL of Catmose, Oakham, Rutland, LE15 6HP 
(11) THE HIGHWAYS AGENCY of 123 Buckingham Palace Road, London,

        SW1W 9HA (“Highways Agency”)
such that the above parties shall together be known as the Midlands Highways Alliance” (hereinafter referred to as the “MHA”) and shall be regarded as “founding members”.
WHEREAS:

a. The MHA in entering into this Agreement describes how it wishes to work together in the spirit of co-operation in relation to the joint procurement of highway-related services for each member of the MHA.
b. The MHA therefore wishes to enter into this Agreement to reflect the expectation of the parties and to set out the practical working relationships to achieve the MHA’s objectives.   
c. The parties have agreed that, from the date of this Agreement, the arrangement set out in this Agreement will be formally known as the                “Midlands Highways Alliance”
d. The parties acknowledge that, in carrying out any business on behalf of the MHA, they will comply with the rules and regulations relating to their own organisations.   

IT IS HEREBY AGREED as follows:-

1 Definitions
1.1 In this Agreement, unless the context otherwise requires, the following expressions have the following meanings:
1.1.1 ”Alliance Manager” means the person appointed pursuant to Clause 5.10 to provide technical and operational advice and assistance to the Board (as defined in Clause 1.1.4); 

1.1.2 “Assets” means any ICT equipment, software, licences and other equipment or assets owned by individual parties where the original owner has purchased or leased such equipment without any monetary assistance from the MHA but used in connection with any arrangement;
1.1.3 “Authority” shall mean any organisation that is a member of the MHA that acts as a highway authority and thereby seeks to contribute and derive benefit from its membership of the MHA;

1.1.4 “Board” means the Executive Board  appointed pursuant to Clause 5.2;

1.1.5 “DPA” means the Data Protection Act 1998; 
1.1.6 “FOIA” means The Freedom of Information Act 2000;
1.1.7 "Financial Year" means the 1st April of one calendar year to the 31st  March of the following calendar year during the term of this Agreement;

1.1.8 “MHA Member” means any of the parties currently participating in the MHA identifiable as a founding member or a highway authority subsequently joining the MHA being a new member.

1.1.9 “Personal Data” means personal data as defined by the “DPA”;
1.1.10 “Working Days” means any day save for Saturdays, Sundays and Public Holidays in England.

1.2 Reference to any statute or statutory provision includes a reference to that statute or statutory provision as from time to time amended, extended, or re-enacted.
1.3 Words importing the singular include the plural, words importing any gender include every gender, and words importing persons include bodies corporate and unincorporated and in each case vice versa.
1.4 The paragraph headings and titles appearing in this Agreement are for reference only and shall not affect its construction or interpretation.
2 Agreement
2.1 In consideration of the contributions by the MHA, each MHA Member hereby agrees to co-operate with the other MHA Members in relation to the MHA pursuant to the terms of this Agreement and in accordance with the reasonable directions of the Board. 
2.2 Insofar as it is within their powers to do so, each MHA Member shall in good faith work together, consult each other and co-operate with each other in relation to the MHA. 

2.3 The MHA Members shall collectively and individually, faithfully and diligently and with all due skill and care perform such duties and exercise such powers as set out in this Agreement.

2.4 Notwithstanding the terms of this Agreement, each MHA Member shall individually contract with any private sector provider of goods and or services (as appropriate) in relation to the MHA.
2.5 From the date hereof, the collective name that brings together all MHA Members for the purposes of this Agreement shall be “Midlands Highways Alliance” (the “Name”) and each MHA Member hereby acknowledges and agrees that all proprietary and other rights in the Name are vested jointly in the MHA.

2.6 The Name shall not be amended unless agreed unanimously by the Board.

2.7 Each of the MHA Members hereby warrants that it has the power to enter into this Agreement and has obtained all necessary approvals to do so.

2.8 Each MHA Member further warrants and undertakes that it is not aware as at the date hereof of anything within its reasonable control which might adversely affect its ability to fulfil its obligations pursuant to this Agreement.

3 Responsibilities of the MHA (including funding arrangements)
3.1 Notwithstanding any contribution made pursuant to the terms of this Agreement, for the avoidance of doubt the internal operating costs of each MHA Member shall be borne by that MHA Member.

3.2 Each MHA Member shall employ appropriately trained and skilled staff to discharge any of its duties pursuant to this Agreement.  Each MHA Member shall be solely liable for any actions or claims made by or in respect of such staff. 
3.3 Each MHA Member shall provide sufficient administrative resources, staff, office and other facilities as shall be reasonably necessary to enable the MHA Members to discharge their respective roles, duties and functions in relation to this Agreement. The resources required to support the MHA will be reviewed by the Board annually on or before the commencement of each Financial Year. 
3.4 The MHA Members have agreed to contribute to the cost of the Alliance Manager, publicity and running costs (including but not limited to meeting venues) and provide staff at no cost to the MHA. Such contributions and the proportion of the same to be borne by each MHA Member is to be reviewed annually by the Board on or before the commencement of each Financial Year (the "Annual Contribution") and formally agreed in writing. The Annual Contribution from MHA Members that shall apply for the 2008/9 Financial Year is £2,500 for unitary councils, £5,000 for county councils and £5,000 for the Highways Agency. Notwithstanding this, it is anticipated that such costs will initially be met from contributory funding from the East Midlands Improvement Partnership but, irrespective of the date on which such contributory funding shall expire, each MHA Member shall be expected to provide its Annual Contribution by 30 June of each year during the term of this Agreement. Subject to contrary agreement by the Board, Leicestershire County Council shall control the bank account designated for use by the MHA.
3.5 The Board shall be at liberty to waive any Annual Contribution due from an MHA Member, in the reasonable opinion of the Board, if such MHA Member provides a significant amount of staff time equivalent to or in excess of the relevant Annual Contribution and such staff time is specifically directed towards the achievement of the MHA’s aim and objectives in the reasonable opinion of the Board. Unless the Board shall determine any other reason for an MHA Member not making its Annual Contribution by the due date, a failure to make the contribution shall be regarded as justifiable grounds for the exclusion (temporary or permanent) of an MHA Member from the MHA.
3.6 Any party not listed as a “founding member” but wishing to become an MHA Member (the "New Party") shall do so only on the approval of the Board and upon the New Party entering into a deed of adherence (in a form satisfactory to the MHA Members) covenanting with the MHA Members to observe, perform and be bound by all the terms of this Agreement which are capable of applying to the New Party.  The New Party shall be called upon to not only make an Annual Contribution for the Financial Year in which it joins the MHA but to also make a contribution towards the costs previously incurred by the founding members (and/or subsequent MHA members) in the work of the MHA. This additional contribution expected from such new MHA Member shall be:

(a) 
75% of the [aggregate] Annual Contribution from the preceding Financial Year ("Year One");

(b) 
50% of the [aggregate] Annual Contribution from the Financial Year immediately preceding Year One ("Year Two"); and 

(c) 
25% of the [aggregate] Annual Contribution from the Financial Year immediately preceding Year Two.

3.7 The Board shall determine whether there shall be any other form of membership of the MHA and accordingly determine the nature of that membership and the contribution expected towards the costs of the MHA for both the current Financial Year in which membership is sought and for previous Financial Years.

4 Dispute Resolution
4.1 The MHA Members agree that any complaints or disputes between them as to the MHA and any proposal by an MHA Member to withdraw from the MHA shall be dealt with in the first instance in accordance with this Clause.
4.2 Any complaint about the administration (including finances) of the MHA shall be considered by the Board who shall receive a report from the relevant MHA Member on the matter.
4.3 Save as to the exercise by any MHA Member of its right to refer a matter to mediation under Clause 4.4 or to withdraw from the MHA under Clause 6.3 the substance of any complaint which the MHA has not been resolved to the satisfaction of the MHA Members by the Board may be referred to the Chief Officers of the relevant MHA Members.

4.4 If an MHA Member is not satisfied with the result of the operation of Clauses 4.2 and 4.3 or any other case where an MHA Member has a dispute over the operation of this Agreement then that MHA Member may refer the matter to the Centre for Effective Dispute Resolution for Mediation. 
4.5 The provisions of this Clause 4 shall be operated in good faith and with the maximum speed and efficiency commensurate with treating all MHA Members fairly. The MHA Member shall take all reasonable steps to resolve any disputes whether by negotiation, mediation or other appropriate form of dispute resolution procedure and the MHA Members shall only have recourse to any legal proceedings in the event of the failure of such bona fide endeavours to resolve the dispute in question.
5 Management of the Midlands Highways Alliance
5.1 The co-ordination, supervision and management of the performance of this Agreement shall be conducted by the Board.
5.2 The Board shall be comprised of one duly authorised officer representative of each of the MHA Members. Each officer representative shall be entitled to attend all meetings of the Board.  The duly authorised officer representatives of the MHA Members at the date of this Agreement are set out in Schedule 1. 
5.3 The duly authorised representatives can be replaced at any time by the appointing MHA Member and proxies can be appointed at the sole discretion of the MHA Members.
5.4 Prior to the commencement of each Financial Year during the term of this Agreement,  the MHA will unanimously appoint an individual to head the Board (the “Chair”) from the current members of the Board and the Chair will hold such post until the meeting of the Board next following the expiration of one year from the date of such appointment.
5.5 The Board shall meet not less than twice in each Financial Year.  The Board will hold such other meetings from time to time as may be necessary to carry out its functions.  A meeting of the Board must be convened if requested at any time by notice given by a member of the Board, such notice to be in writing to all other members of the Board, and such meeting shall be convened within twenty Working Days of the date of such written notice.
5.6 Notices of meeting of the Board shall specify the place, day and hour of the meeting and shall contain an agenda of the matters to be discussed.

5.7 All matters to be considered at a meeting of the Board or to be determined by the Board shall be decided by majority decision.  In reaching any decision on matters to be considered by or determined by the Board, each member of the Board shall have one vote.   In the event of an equality of votes, the Chair will have a casting vote.
5.8 Unless otherwise agreed in writing by the MHA Members, the quorum for a meeting of the Board shall be a minimum of 75% of the duly authorised representatives of all MHA Members who have been appointed pursuant to Clause 5.2 from time to time.
5.9 The Board shall inter alia monitor and direct the performance of each MHA Member’s obligations and duties pursuant to this Agreement, all  administrative, technical and managerial matters relating to the MHA,  the admission of new members to the MHA, the workings and effectiveness of this Agreement and to advise on any variations which may be appropriate.
5.10 Subject to the unanimous agreement of the Board,  the Board may appoint an Alliance Manager who shall be entitled to attend meetings of the Board and perform such duties as the Board may from time to time determine PROVIDED THAT the Board shall only be able to delegate powers or duties to the Alliance Manager which itself has.
5.11 In the event that any dispute or difference between the members of the Board arises out of any decision to be made by the Board, the MHA Members shall seek to resolve the dispute or difference amicably by using an alternative dispute resolution (“ADR”) procedure acceptable to the Board before pursuing any other remedies available to them.

5.12 If any member of the Board fails or refuses to agree or participate in the ADR procedure, or if in any event the dispute or difference is not resolved within 30 days after it has arisen the Board shall make the decision by a majority vote..
6 Duration, Termination, and Expulsion
6.1 This Agreement shall be deemed to have been effective from 17th July 2007 and shall subject to the remaining provisions of this Clause continue in force until termination. 
6.2 In the event that one MHA Member is in breach of its obligations herein (“the Defaulting Party”) then (without prejudice to any other rights) any of the remaining MHA Members may serve a written notice upon the Defaulting Party (with a copy to all of the other MHA Members and a report in this respect shall be presented to the next meeting of the Board) to remedy the breach upon such reasonable terms and within a reasonable time stipulated in the notice.
6.3 Any MHA Member may terminate this Agreement as regards their involvement (having made any Annual Contribution for the Financial Year in which notice of termination is given which is not refundable) upon service of six months notice of termination in writing upon the Chair expiring on the 31 March in any year.      
6.4 By unanimous agreement of the Board this Agreement can be terminated forthwith. 

6.5 The following obligations are conditions of this Agreement and any breach of them by an MHA Member shall be deemed a fundamental breach, and such MHA Member shall immediately be expelled from the MHA and, subject to Clause 7 of this Agreement, such MHA Member shall forthwith cease to be a party to  this Agreement:
6.5.1 failure to comply with a written notice to remedy a breach (such notice to be served in accordance with the provisions of Clause 6.2).
6.5.2 if any MHA Member or its employees, or agents with or without that MHA Member’s knowledge has:
6.5.2.1 offered, given or agreed to give any member or officer of any other MHA Member any gift or consideration of any kind as an inducement or reward for doing or not doing anything in relation to the obtaining or carrying out of this Agreement or any other contract with the MHA Members or for showing or not showing favour or disfavour to any person in relation to this Agreement or any other contract with the MHA Members; or
6.5.2.2 committed any offence under the Prevention of Corruption Acts 1889 - 1916 or given any fee or reward the receipt of which is an offence under Section 117(2) of the Local Government Act 1972.
6.5.3 assignment (but not subcontracting) by any MHA Member of any of its obligations hereunder without the prior written consent of the remaining MHA Members such consent not to be unreasonably withheld.
7 Consequences of Termination or Expulsion
7.1 In the event of termination of this Agreement (wholly or partially):
7.1.1 all Assets owned by a MHA Member and used in the provision of the MHA shall remain the property of the owning MHA Member free of any claims by the others;

7.1.2 any intellectual property and/or intellectual property rights generated during the continuance of the MHA shall belong to the MHA Members in equal shares except as otherwise provided in this Agreement;

7.1.3 any Assets which have been loaned to any MHA Member (“the Borrower”) by any other MHA Member (“the Lender”), shall on termination of this Agreement or upon the Borrower  or Lender leaving  the MHA   be immediately returned to the Lender or alternatively (by mutual agreement) the Borrower shall reimburse the Lender with the market value of the Assets.
7.2 In the event that one MHA Member leaves the MHA   prior to the termination or expiry of this Agreement it shall do all things that may be reasonably required by the remaining MHA Members to this Agreement (the “Remaining Parties”) so as to enable the Remaining Parties to continue the MHA. 
7.3 Neither the termination of this Agreement nor the expulsion of an MHA Member in accordance with Clause 6 of this Agreement shall affect the accrued rights of the MHA Members arising in any way out of this Agreement as at the date of termination or the date of the expulsion (as the case may be), and in particular but without limitation, the right to an indemnity and all provisions which are implied or expressed to survive this Agreement.
8 General
8.1       Nothing herein contained or implied shall prejudice or affect the MHA Members’ rights and powers, duties and obligations in the exercise of their own statutory functions. 
8.2       Nothing contained in this Agreement or any action taken by the MHA Members pursuant to this Agreement shall be construed to imply that there is any relationship between the MHA Members of legal partnership as set out in the Partnership Act 1890.
8.3       No MHA Member shall represent itself as being an agent or employee of any other MHA Member or represent itself as having any power or authority to incur any obligation of any nature express or implied on behalf of any other MHA Member.  
8.4       This Agreement is personal to the MHA Members and no MHA Member shall assign or transfer to any person any of its rights or subcontract any of its obligations under this Agreement without the consent of the other MHA Members such consent not to be unreasonably withheld or delayed.
8.5       Any notice required or permitted to be given by an MHA member under this Agreement shall be in writing and addressed to the Chair at his or her nominated office for such purposes from time to time. 
8.6       Any notice required or permitted to be given on behalf of the MHA shall be in writing and shall be served by the Board or any person appointed by it for such purposes. 
8.7       No announcement or information concerning this Agreement shall be made or released or authorised to be made or released in any press release, advertising or publicity or otherwise except such as shall be approved or authorised by all of the MHA Member.
8.8       This Agreement is enforceable by the MHA Members and by their successors in title and permitted assignees.  Any rights of any other person to enforce the terms of this Agreement pursuant to the Contracts (Rights of Third Parties) Act 1999 are excluded.
8.9       No failure or delay by any MHA Member to exercise any right, power or remedy will operate as a waiver of it nor will any partial exercise preclude any further exercise of the same or of any other right, power or remedy.
9 Confidentiality
9.1       Each MHA Member shall use its best endeavours to keep in strict confidence and shall bind all its employees and agents to keep in strict confidence all and any commercial and technical information or confidential information relating to the MHA or the affairs of or concerning any other MHA Member in whatever form acquired by it (whether directly or indirectly) in consequence of this Agreement.  No MHA Member shall use or disclose any such confidential information other than for the purposes of the MHA or as expressly permitted by this Agreement save for any information which is or becomes in the public domain through no fault of the disclosing MHA Member or where they are required by law to disclose it.
9.2       Obligations of confidentiality set out in the foregoing clause shall survive for a period of two years from the termination of this Agreement.
10 Data Protection 
10.1 Without prejudice to any other provision of this Agreement or the appendices hereto each MHA Member shall at all times comply with the requirements of the DPA and in respect of any personal data processed for the purposes of the MHA, no Personal Data collected or processed for any purposes connected with the MHA shall be disclosed to any other person otherwise than in accordance with the provisions of the DPA.

10.2 Each MHA Member shall ensure that it has notified the Information Commissioner in respect of any Personal Data processed by it as a data controller for the purposes of the MHA.  In the event that any MHA Member receives a data subject access request or any request for information or any notice from the Information Commissioner they will promptly notify the Board and where relevant the other MHA Members and the other MHA Members will at their own cost give reasonable assistance to such MHA Member to assist such MHA Member in responding to such request or notice.
10.3 Each MHA Member who collects Personal Data (“the Collecting Party”) shall secure that in order to process any Personal Data for the purposes of the MHA lawfully and fairly in accordance with the first Data Protection Principle of the DPA that it shall notify the subject of such Personal Data of the purposes for which it is gathered and for which it may be disclosed to the other MHA Members or otherwise.   The other MHA Members will notify the Collecting Party of any other purposes for which the other MHA Members would like to use the Personal Data.  Each MHA Member agrees to process Personal Data only in accordance with such data collection notices as the Collecting Party has notified to it in respect of such Personal Data.  Each MHA Member agrees to immediately cease using Personal Data for any purpose which it is aware that a data subject has objected to.  Where necessary the MHA Members undertake to use reasonable endeavours to obtain (as described in this Clause) the consent of the subjects of personal data to be used for the purposes of the MHA. 
10.4 Any data disclosed by any MHA Member to another for use within the MHA will be held and processed strictly in accordance with the DPA (where applicable) and (subject to Clause 9) any common law obligation of confidentiality.
11 Freedom of Information 
11.1 The MHA Members agree that this Agreement is subject to the full effect of the FOIA. Any MHA Member may disclose information forming part of this Agreement or information they hold about the other MHA Members to anyone who makes a request for information under the provisions of the FOIA but subject to the provisions of this clause. 
11.2 Promptly upon receipt of a request received by any MHA Member(s) for the disclosure of any information in respect of this Agreement relating to the other MHA Members, the relevant MHA Member(s) shall notify the other MHA Members in writing giving them 5 Working Days in which to respond.  If there is any information which any MHA Member believes is subject to an exemption under the provisions of the FOIA then they should make this clear at the earliest opportunity and within the aforementioned 5 Working Days and the relevant MHA Member will take this into consideration in dealing with a request for information and where this is consistent with the that MHA Member’s duties under the FOIA . 
12 Indemnity, Liability and Insurance 
12.1 Each MHA Member shall indemnify the other MHA Members against all costs, expenses, liabilities, injuries, losses, demands, judgments and legal costs arising from a breach of this Agreement by that MHA Member or through that MHA Member’s negligence which causes:
12.1.1 the death of or personal physical injury to any person ; and
12.1.2 damage or loss in any form to physical property, including land, buildings and chattels (whether one of the remaining MHA Member’s property or otherwise);
12.1.3 financial loss to any person or organisation in the MHA;
except to the extent that such losses are directly caused by a breach of this Agreement by the injured MHA Member.
12.2 Each MHA Member undertakes to indemnify and keep indemnified at all times the remaining MHA Members in respect of any loss, harm, damage or liability that may arise (whether directly or indirectly) from any unlawful disclosure of any information made available to that MHA Member for the purposes of the MHA to the extent that such loss, harm, damage or liability is capable of being compensated in money. 
12.3 Except in the case of death or personal injury caused by a MHA Member’s negligence or fraud or fraudulent misrepresentation, that MHA Member’s liability under or in connection with this Agreement, whether arising in contract, tort, negligence, breach of statutory duty or otherwise, shall not exceed the relevant insurance levels referred to in Clause 12.4 or (in the event that such insurances do not relate to the particular liability) the sum of [£1 million].  Furthermore, subject to Clause 12.2, no MHA Member shall be liable to the other MHA Member in contract, tort, negligence, breach of statutory duty or otherwise for any loss, damage, costs or expenses of any nature whatsoever incurred or suffered by that other MHA Member of an indirect or consequential nature [including without limitation any economic loss or otherwise] or for any loss of turnover, profits, business or goodwill or other loss equivalent thereto.
12.4 Without thereby limiting their responsibilities under Clauses 12.1 and 12.2 above, each MHA Member shall insure and maintain at all times while this Agreement subsists policies of insurance in respect of their liabilities arising under or in connection with this Agreement with a reputable insurer.  Such policies of insurance shall include insurances in respect of public liability in an amount not less than £10 million, professional indemnity in an amount not less than £5 million, and employer’s liability in an amount not less than £10 million in respect of any single claim or series of claims made in respect of any incident. Any MHA Member shall supply to any other MHA Member or the remaining MHA Members on request copies of all insurance policies, cover notes, premium receipts and other documents necessary to establish their compliance with this clause.  
13 Force Majeure
13.1 No MHA Member shall be liable for delay in performing or failure to perform its obligations if the delay or failure results from events or circumstances outside its reasonable control including without prejudice to the generality of the foregoing fire, flood, Acts of God, riot, civil disturbance, war or sabotage, the coming into force of any statute, statutory instrument, regulation or byelaw of central government or any competent authority rendering the continued performance of the obligations of this Agreement illegal or impossible. Such delay or failure shall not constitute a breach of this Agreement.  
13.2 In the event that a MHA Member is prevented from performing its obligations under the terms of this Agreement due to events or circumstances described in Clause 13.1 for a prolonged period and the MHA Members acknowledge that the length of time which constitutes a prolonged period shall be determined by the Board then that MHA Member may serve notice to terminate its involvement in this Agreement with immediate effect upon the other MHA Members.
14 Complaints
14.1 Each MHA Member shall provide all reasonable assistance to the other MHA Members in relation to complaints from third parties relating to the MHA and free access to all information reasonably required by each MHA Member, or auditor appointed by any of them. 
14.2 If a complaint of maladministration relating to the failure to comply with any obligations under this Agreement is received it will be dealt with by the receiving MHA Member under that MHA Member’s own complaints procedure in consultation with the other MHA Members provided that any outcome that involves additional expenditure for the other MHA Members will be reported to them and resolved under the disputes resolution procedure in Clause 4 if necessary. 
15 Governing Law
15.1 This Agreement is made and shall be governed by and construed in accordance with English Law and the MHA Members irrevocably submit to the exclusive jurisdiction of the English Courts of Law.
16 Severance
16.1 The provisions of this Agreement are severable.  If any provision of this Agreement shall be held to be invalid or unenforceable by any Court of Law of competent jurisdiction, such invalidity or unenforceability shall not effect the remaining provisions of this Agreement.

17 Variation
17.1 The terms of this Agreement may be amended by mutual consent.  Any agreed changes must be evidenced in writing signed by representatives of the MHA Members and attached hereto.
AS WITNESS the hands of the parties the day and year first before 

written

Signed on behalf of 

LEICESTERSHIRE COUNTY COUNCIL

…………………………………………………..

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

LEICESTER CITY COUNCIL

…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

LINCOLNSHIRE COUNTY COUNCIL

…………………………………………………………..

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature …………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………

Signed on behalf of

NOTTINGHAMSHIRE COUNTY COUNCIL

…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

NOTTINGHAM CITY COUNCIL

…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

PETERBOROUGH CITY COUNCIL

…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

DERBYSHIRE COUNTY COUNCIL

…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

DERBY CITY COUNCIL

…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

NORTHAMPTONSHIRE COUNTY COUNCIL

…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

RUTLAND COUNTY COUNCIL

…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Signed on behalf of

THE HIGHWAYS AGENCY
…………………………………………………………

Name …………………………………………………

Position ………………………………………….

In the presence of 

Witness Signature…………………………………………………………

Witness Name ……………………………………….

Address…………………………………………………

              …………………………………………………
Schedule 1
Officer Representation on the Board at the date of this Agreement
	Organisation




	Officer(s)



	Leicestershire County Council
	Matthew Lugg

	Leicester City Council
	Jeff Miller

	Lincolnshire County Council
	Richard Wills

	Nottinghamshire County Council
	Bob Hart

	Nottingham City Council
	Simon Carter

	Peterborough City Council
	David Farquhar

	Derbyshire County Council
	Ian Stephenson

	Derby City Council
	Christine Durrant

	Northamptonshire County Council
	Brian Wooding

	Rutland County Council
	Malcolm Ainley

	Highways Agency
	Stephen Edwards
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